











































































































































































































































































































































































































































































































































































































































































































































































































































































































support the issuance of the first citation and all
subsequent orders. The inspector must first, 'upon any
inspection' find that a violation has occurred. Then he
must find that the violation could significantly and
substantially contribute to the cause and effect of a
coal or other mine safety or health hazard. He must then
find that such violation is caused by an unwarrantable
failure of such operator to comply with such mandatory
health or safety standard. He thereafter must place
those findings in the citation to be given to the
operator. If during that same inspection any subse-
guent inspection, he finds another violation of any
mandatory health or safety standard and finds such vio-
lation to be caused by an unwarrantable failure of such
to so comply, he shall forthwith issue an order require-
ing the operator to cause all persons in the area af-
fected by such violation to be withdrawn and be prohibit-
ed from entering such area until the inspector determines
that such violation has been abated.

After a withdrawal order has been issued under subsection
104(d)(1), a further withdrawal order is required to be
issued promptly under subsection 104(d)(2) if an
inspector finds upon any subsequent inspection that an
additional unwarrantable-failure violation exists until
such time as an inspection of such mine which discloses
no unwarrantable~failure violations, the operator is
liberated from the unwarrantable-failure chain. Con-
ference Report No. 95-181, 34, states that 'both Sections
104(d) (1) and 104(e) require an inspection of the mine in
its entirety in order to break the seguence of the
issuance of orders. (Emphasis added.)

I agree with Judge Steffey and I conclude that the Act does
not permit a section 104(d) order to be based on an investigation.
But rather the order must be based on and it must have been a
product of an inspection of the site. Section 104(d) provides
that an order may be issued only if, upon an inspection of the
mine, the Secretary finds a violation of a safety or health
standard. Where an inspector does not inspect the site but only
learns of the alleged violation from the statements of miners a
section 104(d) order may not be issued.

As previously noted, when it intended to permit MSHA
enforcement actions to proceed on the basis of an inspection or
an investigation, Congress so provided. The section 104(4)
requirement of an inspection cannot be dismissed as mere semantic
inadvertence on the part of Congress.

Section 104(d) sets forth the sanctions that may be imposed
against an operator under the specific conditions discussed in
that section. If follows that the inspector authorized on a
miner's complaint by section 103(g)(l) cannot reduce the
safeguards Congress intended to provide in section 104(d). The
Secretary's reliance on section 103(g)(l) is, accordingly,
rejected.
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As previously noted the citation and orders in contest here
all indicate on their face that they were issued as a result of
MSHA investigations.

Accordingly, I find that Citation 2235007 and Withdrawal
Orders 2238401 and 2238404 were improvidently issued pursuant to
section 104(d) of the Act.

However, such a conclusion does not mandate that the citation
and orders in contest here should be vacated. The Commission has
thoroughly explored the procedural propriety of a judge modifying
an invalid 104(d) order. Consolidation Coal Company, 4 FMSHRC
1791 (1982); United States Steel Corporation, 6 FMSHRC 1908
(1984). The rationale as expressed in Consolidation Coal Company
follows:

We first consider the guestion of modification from a
general perspective. Sections 104(h) and 105(d) of the
Mine Act expressly authorize the Commission to "modify"
any "orders" issued under section 104. This power is
conferred in broad terms and we conclude that it extends,
under appropriate circumstances, to modification of 104
(d)(1) withdrawal orders to 104(d)(1l) citations. In this
case, and in future ones raising similar issues, we will
define such "appropriate circumstances." Where, as here,
the withdrawal order issued by the Secretary contains
the special findings set forth in section 104(d4)(1l), but
a valid underlying 104(d)(1l) citation is found not to
exist, an absolute vacation of the order, as urged by
the operator, would allow the kind of serious violation
encompassed by section 104(d) to fall outside of the
statutory sanction expressly designed for it--the 104

(d) sequence of citations and orders. The result would
be that an operator who would otherwise be placed in the
104(d) chain would escape because of the sequencing of
citations and orders. Such a result would frustrate
section 104(d)'s graduated scheme of sanctions for more
serious violations.

Consolidation Coal Company, specifically addresses the issue of
whether 104(d) orders survive as alleged 104{(a) violations. On
this point the Commission stated 4 FMSHRC at 1794 (Footnote 9):

Modification under such circumstances is also consistent
with our settled precedent. We held in Island Creek Coal
Co., 2 FMSHRC 279, 280 (February 1980), that allegations
of a violation survived the Secretary's vacation of the
104(d)(1l) withdrawal order in which they were contained
and, if proven at a subsequent hearing, would have re-
gquired assessment of a penalty. We reached a similar re-
sult in a companion case in which we held that
allegations of wviolation also survived Secretarial
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vacation of an invalid 107(a) order (imminent danger).
Van Mulvehill Coal Co., Inc., 2 FMSHRC 283, 284 (February
1980). In both cases, we thus contemplated future trial
of the allegations as possible 104(a) violations.
(Neither of the vacated withdrawal orders had contained
significant and substantial findings.) If less serious
allegations of 104(a) violations survive, then, a
fortiori, the more serious allegations in the present
type of case should survive as potential 104(d)(1)
violations. 1In short, the purport of our decisions is
that such allegations survive, and modification is merely
the appropriate means of assuring that they do.

For the foregoing reasons I conclude that SPCC's motion
should only be granted in part. A total summary decision is
denied because the pleadings herein indicate that a factual
dispute remains as to the validity of the modified citation and
orders. If, after a hearing, the evidence fails to show that the
violations occurred then the citations will be vacated.

In summary, I conclude that the 104(d) citation and two
104(d) withdrawals orders are invalid because the alleged
violative condition was not in existence during the period of the
inspection. Further, the violations were not actually perceived,
observed or otherwise directly detected by a duly authorized
representative of the Secretary. I further conclude that
Commission precedent requires that the 104(d) allegations should
be modified to allegations of violations under Section 104(a) of
the Act.

Accordingly, pursuant to Section 105(d) of the Act, I enter
the following:

ORDER

1. Citation No. 2235007 alleging a violation of 30 C.F.R.
§ 56.15-6, docketed as case No. CENT 85-71-RM and issued under
section 104(d)(1l) of the Act is modified to reflect its issuance
under section 1l04(a) of the Act.

2. Withdrawal Order 2238401 alleging a violation of 30
C.F.R. § 56.9-40, docketed as case No. CENT 85-81-RM and issued
under section 104(d)(1l) of the Act is modified to reflect its
issuance under section 1l04(a) of the Act.

3. Withdrawal Order 2238402 alleging a violation of 30
C.F.R. § 56.14-27, docketed as case No. CENT 85-82-RM, and issued
under section 104(d)(1l) of the Act is modified to reflect its
issuance under section 104(a) of the Act.

4. All proposed findings of fact and conclusions of law not
expressly incorporated in this order are re;ected.
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